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ST A TEMENT OF THE CASE

Nature of the Case
James Earl Newman filed identical pro se motions in his three criminal cases
from Canyon County District Court, and in his one post-conviction case, which he titled
"Motion for Correction of Illegal Sentencing by Means and Violations of Sentencing
Procedure and PSI Consideration." His motions were brought under Idaho Criminal
Rule 35(a). He alleged that his sentences were illegal because his trial counsel had never
advised him that he had a privilege not to incriminate himself during the presentence
investigation process. The District Court concluded that because it would be required to
make factual determinations outside of the record, the motion did not meet the
definition of an illegal sentence under Idaho law. It denied relief in each case.
Newman appealed. This Court has consolidated the appeals for all purposes.

1

Statement of Facts and Course of the Proceedings
In 2003, the State charged James Newman with several felony counts in Canyon
County Case No. CR-2003-13294. The State alleged that he broke into his neighbor's
home, moved the female occupant of the home into a bathroom where he groped and
fondled her, and that he then stole firearms, jewelry, and other valuables. See Newman v.

State, Docket No. 38281, at 1 (Ct. App. Oct. 1, 2012) (describing the allegations).
After a jury trial, Newman was found guilty of six counts, including kidnapping
and robbery, and acquitted of one. (Clerk's Rec., Vol. III, p. 48; see also Appellate Case
No. 30796-2004, Clerk's R., Vol. III, pp. 90-93.) 1 The trial court sentenced Newman to a
controlling term of 50 years to life in prison (composed of 25 years fixed on each count
of kidnapping and robbery, run consecutively with each other, and shorter concurrent
terms for burglary, theft, and battery with intent to commit a serious felony). (Id.) It also
ordered these sentences to be served consecutively to an additional 3 years fixed, 7
years indeterminate, upon another conviction for grand theft in a different case. (Id.)
Altogether, Newman, who was then in his early 30s, will not be eligible for parole until
he is in his 80s, if he is still alive.

This Court has ordered the Clerk's Record and the Reporter's Transcripts from the
direct appeal, Appellate Case No. 30796-2004, to be augmented into the record on
appeal in this case. See Order Augmenting Appeal, dated August 9, 2019.

1

2

On direct appeal, Newman's counsel challenged the severity of these sentences.

See State v. Newman, Docket No. 30796 (Ct. App. June 17, 2005). Though the Court of
Appeals noted that the sentences were "unusually harsh for a set of crimes arising out
of a single criminal episode," it nonetheless affirmed. Id.
Newman later filed a timely petition for post-conviction relief, raising claims of
ineffective assistance of trial counsel. The District Court summarily denied the petition,
and the Court of Appeals affirmed. (Clerk's Rec., Vol. IV, pp. 1-8); see also Newman v.

State, Docket No. 38281, pp. 17-18 (Ct. App. Oct. 1, 2012).
In 2019, Newman filed the present prose motions in his cases. (Clerk's Rec. Vol.
III, pp. 19-23.) He contended that "one inclusive fact is that he was not told by counsel
that he did not have to speak with the presentence investigator ... " and he seemed to
allege that certain information was included within the PSI that prejudiced him at his
sentencing hearing and resulted in the court imposing an extremely lengthy term for
years. (Id. at 20.)
The District Court appointed counsel, held a status hearing, and asked for
clarification as to what precisely Newman was arguing. (Clerk's Rec., Vol. III, pp. 28-29;
Tr. Hearing 5/16/19, pp. 7-9.) Newman's appointed counsel followed up with briefing,
arguing that Newman claimed that he was serving illegal sentences because he was
never informed that he had a right not to participate in the presentence investigation,
the error was plain on the face of the record, and that the court could therefore reach the
3

merits of the question in Newman's favor. (Clerk's Rec., Vol. III, pp. 42-44.) In doing so,
counsel candidly acknowledged two unpublished cases from the Court of Appeals -

State v. Crawford, Docket No. 46149 (Ct. App. Feb. 22, 2019) and State v. Simmons, Docket
No. 45970 (Ct. App. Jan. 22, 2019) - that raised nearly identical claims to what Newman
was arguing and which the Court of Appeals had decided adversely to Newman's
position. (Id. at 43-44. )2
The District Court issued a written decision. (Clerk's Rec., Vol. III, pp. 53-54.) It
concluded that facts, which were not plain on the face of the record, would need to be
found to reach the merits. (Id.) As a result, the Court held that the claim did not meet
the definition of an "illegal sentence" under Idaho law. (Id.)

In Crawford, the Court of Appeals held that "[a] motion to correct an illegal
sentence is improper for purposes of challenging whether Crawford's trial counsel
properly informed him regarding his obligation to speak to the presentence investigator
and whether the court should have ordered a neuropsychological examination." Docket
No. 46149, at 3.

2

In Simmons, the Court confronted the same argument and found "that the errors
alleged by Simmons do not demonstrate a sentence that is illegal from the face of the
record and would involve questions of fact." Docket 45970, at 2.
4

ISSUE PRESENTED ON APPEAL

The District Court erred in denying Mr. Newman's motion to correct an illegal sentence.
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ARGUMENT
The District Court erred in denying Mr. Newman's motion to correct an illegal
sentence.
A.

Standard of Review and Legal Standards Governing Illegal Sentences

Idaho Criminal Rule 35(a) provides that "[t]he court may correct a sentence that
is illegal from the face of the record at any time." Id. An illegal sentence is one that is "in
excess of a statutory provision or otherwise contrary to applicable law." State v. Alsanea,
138 Idaho 733, 745, 69 P.3d 153, 165 (Ct. App. 2003). A district court has the authority
under Rule 35 to correct an illegal sentence only when it "does not involve significant
questions of fact or require an evidentiary hearing." State v. Clements, 148 Idaho 82, 85,
218 P.3d 1143, 1146 (2009).
Whether a sentence is illegal is a question of law over which this Court has free
review. State v. Draper, 151 Idaho 576, 601, 261 P.3d 853, 878 (2011).
B.

Discussion

In denying relief, the District Court reasoned that it could not reach the merits of
Newman's allegation - whether he was advised of his privilege not to incriminate
himself during the PSI investigation process -without factfinding outside of the
sentencing record. As such, his sentences could not be said to be "illegal."
Mindful that the Court of Appeals has decided this same legal issue adversely at
least in its unpublished decisions in Crawford and Simmons, Newman nonetheless
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contends that the District Court erred. Granted, present counsel has been unable to find
clear and specific evidence on the face of the record that Newman was not advised of
his Fifth Amendment privilege before participating in the presentence investigation.
But he respectfully contends that such a finding could be inferred from the sentencing
record.
By the sentencing hearing, Newman had a new attorney who had not been his
attorney during the trial and the presentence investigation process. (Appeal No. 30796,
Clerk's R., Vol. I, pp. 75-76.) The hearing was long and extensive. (Appeal No. 30796, R.,
Vol. II, Sentencing Tr.) It covers 169 pages of transcript, and several witnesses testified.
(Id.) The judge took an active role at the hearing, at one point vigorously cross-

examining a witness for the defense in an effort to impeach that witness's opinion that
Newman was remorseful and had experienced spiritual growth while in jail. (Id. at pp.
46, ln.13 - p. 73, ln.3.)
While there is nothing clear and obvious on the face of the record that trial
counsel had advised Newman that he had a Fifth Amendment right not to speak during
the presentence investigation, there is some evidence that his trial counsel told him "not
to incriminate himself" and not to disclose more than "he needed to." (Appeal No.
30796, R. Vol. II, p. 80, ln.21-23; pp. 124, ln.16-17.) Newman also told the court at
sentencing that, once he got the presentence questionnaire, his trial counsel just told
him to "fill it out" and let him see a copy later. (Id. at p. 154, ln.3 - 155, ln. 6.)
7

Such half-baked advice is not the same as carefully telling a client about the most
obvious way not to incriminate oneself, which is to exercise one's right not to speak at
all. Instead, it's more like informing a client "talk to them, but don't say anything that
makes you look bad." Newman seemed to take this as a message to minimize his
conduct and to burnish his image. This proved ill-advised.
Both the prosecutor and the judge pointed to a number of Newman's statements
to support arguments that he had lied, lacked remorse, minimized his guilt, and was
manipulative. For instance, after he had completed his allocution, the judge still
engaged in a lengthy colloquy with him - covering over 60 pages of transcript- about
the inconsistencies in his statements in the PSI and related documents. (Appeal No.
30796, R. Vol. II, pp. 102, ln. 18 -166, ln.12.)
No one disputes that this was a serious and tragic crime worthy of a serious
punishment. But trial judge's decision to impose a sentence of at least 50 years fixed on
someone in his early 30s with minimal criminal history - essentially a life sentence - for
one strung-out criminal episode fueled in part by a deep drug addiction was
exceptionally punitive.
In short, on these facts, Newman respectfully contends that contrary to the
District Court's ruling an inference can be made from the face of this record that he had
not been properly advised of his Fifth Amendment rights, which then prejudiced him at
his sentencing hearing.
8

Should the Court disagree, Newman alternatively asserts that factfinding on this
issue would not have to be "significant" or necessarily require an evidentiary hearing,
which is what Clements seeks to avoid. Clement, 148 Idaho at 85,218 P.3d at 1146. He
claimed in his motion that he was not advised of his rights. The only additional fact that
may be necessary could be found in a short, two sentence declaration from his trial
counsel as to whether he recalled doing so. If he says that he did not, then that is the
end of the story, and that fact would be conclusively established.

CONCLUSION
Mindful of the existing law on this issue, James Newman respectfully contends
that his case is distinguishable. He asks that this Court reverse the District Court's order
and remand for further proceedings.
Respectfully submitted on this 10th day of January, 2020.
ls/Craig H. Durham
Craig H. Durham
Attorney for Appellant
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